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preparing, Jones v. Cio/ ef Los An9eles.
Rosenbaum, one of Michigan Law's Public
Interest/ Public Service Faculty Fellows (PIPS),
opened the moot court session to the Law School
community so that students could see how a practicing attorney prepares to argue his case . PIPS
Fellows are designated adjunct professors who have
extensive experience in public interest lawyering,
and who share that experience in the classroom
and special programs like Rosenbaum's moot court
session and other special programs and small group
gatherings to assist students who want to do public
interest work.
in Jones, Rosenbaum was arguing before the U.S.
Court of Appeals for the Ninth Circuit on behalf
of homeless people barred from sleeping, lying, or
sitting on the streets of Los Angeles' Skid Row. The
court had allotted Rosenbaum only 10 minutes for his
oral argument, and every chance he had to hone it was
welcome.
It worked.
Rosenbaum argued Jones a few days after his moot
court session here, and when the court handed
down its opinion five months later it agreed with
his argument. "Undisputed evidence in the record
establishes that at the time they were cited or
arrested, appellants had no choice other than to be on
the streets," the court said. "Even if appellants' past
volitional acts contributed to their current need to
sit, lie, and sleep on public sidewalks at night, those
acts are not sufficiently proximate to the conduct at
issue here for the imposition of penal sanctions to be
permissible."
The court emphasized the narrowness of its
decision: "We hold only that, just as the Eighth
Amendment prohibits the infliction of criminal
punishment on an individual for being a drug
addict, . .. ; or for involuntary public drunkenness
that is an unavoidable consequence of being a chronic
alcoholic without a home, ... ; the Eighth Amendment
prohibits the city from punishing involuntary
sitting, lying, or sleeping on public sidewalks that
is an unavoidable consequence of being human and
homeless without shelter in the City of Los Angeles."

Slavery and freedom
in the Atlantic World
get a multinational examination
II

Five countries, three languages, and

two universities."
That's how law and history professor
Rebecca Scott succinctly described the
joint colloquium that she and visiting
professor Martha S. Jones organized and
presented in March.
Scholars from five countries- the
United States, Canada, Cuba, France,
and Germany- took part, using the
English, Spanish, and French languages
and the facilities of the University of
Michigan in the United States and
the University ofWindsor in Canada.
Co-sponsored by the two universities,
the three -day program, "Slavery and
Freedom in the Atlantic World: Statutes,
Science, and the Seas," turned participants into a peripatetic set of scholars
who shuttled between Ann Arbor and
Windsor on different days of the colloquium.
Colloquium participants from Cuba,
who remained in Windsor because they
could not get visas to enter the United
States, took part in the Ann Arbor
sessions via audio/video link from the
University ofWindsor.
The Cuban scholars' participation was
significant to the colloquium discussions because Spain and its colony in
Cuba played pivotal roles in the history
of slavery and its aftermath throughout
the Atlantic World. For example, a
high point of the colloquium involved
the program "New Insights from the
Archives: The Amistad in Cuba," a
discussion of recently discovered archival
material in Cuba that details deep Cuban
participation in the voyage of the slave
ship Amistad and names Cubans who
were buying the 49 Africans aboard. The
case has become widely known because
the Africans aboard the Amistad, who
had been captured in West Africa and
sold to a Spanish slave master, revolted,
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seized the ship, and eventually landed in
the United States. Slave trading had been
outlawed in Spain's colonies 22 years
earlier, although slavery itself remained
legal.
The colloquium brought together
scholars "whose current work seeks to
excavate the daily dynamics of slavery
and freedom, while reshaping the broad
narratives within which we situate
them," according to material posted by
organizers Scott and Jones. Scott, the
Charles Gibson Distinguished University
Professor of History and Professor of
Law, is a renowned scholar of slavery
and freedom in the Atlantic world,
and author of the recently published
De9rees

ef Freedom: Louisiana and Cuba

After Slavery (Harvard University Press,

2005), which details the different ways
that Louisiana and Cuba responded
to the end of slavery. Jones, a visiting
associate professor at the Law School
and an assistant professor in the U -M
history department and the Center for
Afroamerican and African Studies, has
studied and written of African American
women's public lives in 19th century
America and currently is researching the
role of African Americans in the preCivil War legal culture of the Atlantic
World.
Scott and Jones co-teach the Law in
Slavery and Freedom seminar at the Law
School. Law students, who had read
materials related to the colloquium as
part of their seminar work, attended
the programs. Law Professors Susanna

Blumenthal and Ellen Katz were among
the commentators who responded to
colloquium presentations.
"Central to our inquiry is legal
culture- from legislatures and courtrooms to the jurys cantonnaux of the
French Antilles and the office of notaries
public in Brazil, Cuba, and Louisiana,"
according to the conference organizers.
"These were often sites for the exercise
of slaveholders' power, yet they also
provided the openings through which
slaves and former slaves constructed
claims for rights and citizenship."
For example, Cuban law provided
slaves with the loophole of selling
themselves to other owners, or even
buying their own freedom. Spain made
the concession as part of its effort to
retain slavery while appearing to yield
to growing British pressure to abolish
slavery in the early 19th century,
according to University of Pittsburgh
Professor Alejandro de la Fuenta, who
presented a paper on the topic at the
colloquium.
Colloquium topics included:
• "Slavery and Freedom in the Great
Lakes: An Atlantic World Perspective";
• "Slavery and the Law";
• "Law and the Meanings of Freedom";
• "What is the Atlantic?";
• "Slavery, Race, and Science";
• "New Insights from theArchives:The
Amistad in Cuba"; and
• "News of Freedom: The Circulation of
Ideas in the Caribbean."
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New books by Professors Herzog, Miller

W hen Professors Don Herzog and
William Ian Miller put finger to
keyboard the result is, well, different.
Their newest books continue in the vein
of exhaustively researched and unabashedly revisionist freethinking that has
marked these scholars' published outings
in the past.
For Herzog, the Edson R. Sunderland
Professor of Law, his newest is called
simply Cunnin9 (Princeton University
Press, 2006). Herzog is a scholar of
political, moral, legal, and social theory,
constitutional interpretation, torts, and
the First Amendment; his previous books
include: Justification in Political Theory,
Happy Slaves:A Critique ef Consent Theory,
and Poisonin9 the Minds ef the Lower Orders,
the latter the recipient of an Honorable
Mention Award from the Professional/
Scholarly Publishing Division of the
Association of American Publishers.
This time out, "I want to sharpen
our grasp of cunning, to reckon with its
twists and turns, allures and horrors,
insights and blindnesses," he explains
in his Introduction. "But," he adds in a
typical Herzogian twist, "I also want to
use it for my own purposes and blithely
shove it aside when I've exhausted its
usefulness. So cunning will be front and
center much of the time, but will also be
my stalking horse for sidling up to some
vexing puzzles about rationality, roles,
and morality."
To do that, he divides Cunnin9 into
three parts : 1) An exploration of some
"canonical moments of cunning,"
including stories about Odysseus and
writings by Machiavelli; 2) An exploration of "a host of ways in which the
familiar distinction between appearance
and reality is an inadequate guide to
social life"; and 3) Showing that "cunning
is compatible with self-deception,
46
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with simple ignorance, too" and that
"no consolation is to be found in the
prospect of doing one 's duty or adhering
to the obligations of one's roles, nor in
turning to the resources of religion or
a familiar strategy of justification from
moral philosophy."
For Miller, the Thomas G. Long
Professor of Law, the launch site is
more apparent, if no less complex in its
evolution. For the plumber of emotions
that Miller is- his recent books have
included Fakin9 It (Cambridge University
Press, 2003); The Mystery ef Coura9e
( 2000); The Anatomy ef Dis9ust ( 1997);
and Humiliation ( 1993)- his newest
book takes him back to the cradle of the
honor societies that he loves.
Eye for an Eye (2006), according to
publisher Cambridge University Press,
"takes the law of the talion- eye for an
eye, tooth for a tooth- seriously ....
And it finds that much of what we take
to be justice, honor, and respect for
persons requires, at its core, measuring
and measuring up."
"Our tort law has as one of its
commonly expressed goals to make the
victim 'whole' by substituting money
for the body part he lost, just as the
talion looks to make someone whole
but sometimes in a strikingly different
sense," Miller explains in his Preface.
"In an honor culture you have a choice
about how to be made whole : by taking
some form of property transfer as we
do today, or by deciding that your moral
wholeness requires that the person who
wronged you should again be your equal
and look the way you now look."
"Ready to trade an eye for an eye?"
he asks. "A live man for three corpses? A
pound of flesh for three thousand ducats?
Back then? You bet. Right now? How do
we measure the cost of war? In dollars?

Not so that you will feel the costs.
Dollars are not the proper measure of all
things. It is still man (and woman) who
is the measure: the body count. And in
a symbolic way man is also the means of
payment: the dead soldier is thus understood to have paid the ultimate price.
"There is so much more to an eye for
an eye than meets the eye ."
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Topics in International Tax Law at the
Di Tella Law School in Buenos Aires,
Argentina, in May, and in March traveled
to Paris for a steering group meeting
of the Organization for Economic
Cooperation and Development's
International Network for Tax Research
as part of preparation for the inaugural
conference on taxation and development
to be held in Ann Arbor this fall. During
the spring he also presented his paper
"The Three Goals ofTaxation" at Tel
Aviv University School of Law and the
University ofToronto School of Law.
Professor of Law Michael S.
Barr has delivered a number of
papers recently: "Living on the Edge
of Bankruptcy: Evidence from a New
Survey," at Harvard Law School;
"Financial Services for Low- and
Moderate-Income Households," at Yale
Law School; "Global Administrative
Law:The View from Basel," at New
York University Law School; "Credit
Where it Counts:The Community
Reinvestment Act and its Critics," at
the University of Pennsylvania Law
School; "Tax Preparation Services
for Low- and Moderate-Income
Households: Evidence from a New
Survey," at the National Tax Association
Annual Conference and at the IRS
Annual Research Conference; "The
Future of Community Development
Financial Policy," at the MacArthur
Foundation; "Entrepreneurship in
Low-Income Communities: What Have
We Learned," at the Federal Reserve
Bank of Kansas City and Kauffman
Foundation; and "Payments Innovations
in Serving Low- and Moderate-Income
Households: Policy, Practice, and
Evidence from a New Survey," at the

Federal Reserve Bank M Chicago, 42nd
Annual Conference on Bank Structure.
Barr delivered "Savings and Access to
Financial Services: What About Lowand Moderate-income Boomers," as the
third address in the AARPTwentieth
Anniversary Invitational Lecture Series.
This spring, Barr co-organized the World
Bank/Brookings Institution Conference
"Access to Finance: Building Inclusive
Financial Systems," held at the World
Bank Headquarters in Washington, D. C.
Assistant Professor Laura N. Beny
discussed the question of "Diversity
Among Elite American Law Firms: A
Signal of Prestige and Firm Culture?"
in July at the Law and Society annual
meeting at Baltimore, Maryland. In
May, she presented her "Overview of
International Intervention and Obstacles
in Darfur, Sudan" and "Genocide in
Darfur: Overview and International
Response" in programs at the University
of California at Santa Cruz.
Phoebe C. Ellsworth, the Frank
Murphy Distinguished University
Professor of Law and Psychology, in
March spoke on "Juries and Expert
Witnesses" at the meeting of the
Midwestern Chapter of the American
Academy of Psychiatry and the Law in
Ann Arbor and on "Emotion, Cognition,
and Adaptation" at the 9th Sydney
Symposium of Social Psychology in
Sydney, Australia.
Henry King Ransom Professor of
Law Bruce Frier has been elected
to the Senate Advisory Committee
on University Affairs (SACUA), the
executive arm of faculty governance
structure at the University of Michigan.
Frier is also the Frank 0. Copley College
Professor of Classics and Roman Law in
the College of Literature, Science and
the Arts.
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In December, James C. Hathaway,
the James E. and Sarah A. Degan
Professor of Law and director of
Michigan Law's Program in Refugee
and Asylum Law, traveled to Tokyo to
deliver a speech at the United Nations
University entitled "Making Refugee
Rights Meaningful:The Challenge for
East Asia ." While in Tokyo, Hathaway
also conducted a workshop on refugee
law for lawyers affiliated with the Japan
Association for Refugees.
Alene and Allan F. Smith Professor of
Law Rober't L. Howse presented his
paper "The Relevance of Sovereignty" at
a conference in honor of Ruth Lapidoth
at Hebrew University of Jerusalem in
June and at an international conference on "Redefining Sovereignty" at
Brookes University, Oxford, England,
in May. In May he also chaired a panel
discussion at the annual meeting of the
European Society of International Law
in Paris and discussed international
trade law rules as they apply to biofuels
in a talk to the International Food and
Agricultura!Trade Policy Council in
Budapest. He also led panels and was a
panelist for the Yale-REIL Roundtable
on Renewable Energy at Yale University
April 30-May 1, and earlier in April was
a panelist for the future of dispute settlement for the WTO Tenth Anniversary
Conference at Columbia University. In
March, he was a panelist for discussion
of David Kennedy's book The Dark Side
efVirtue at the annual meeting of the
American Society of International Law
in Washington, D. C.; he also presented
his paper "Leo Strauss-Man ofWar?
Staussianism, Iraq, and the Neocons" at
the International Law Workshop at the
University of Chicago Law School and at
a conference on the legacy of Leo Strauss
at the University of Nottingham.
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Paul G. Kauper Professor of Law

Douglas A. Kahn delivered the
Norman Sugarman Lecture at Case
Western Reserve University School
of Law last winter, speaking on "Gifts,
Gafts, Gefts- What Constitutes a 'Gift'
and a Principled Tax Policy Justification
for Excluding it from a Donee's Income."
Professor Emeritus Yale Kamisar
discussed "Miranda's Reprieve: How
Rehnquist Spared the Landmark
Confession Case but Weakened its
Impact" in an essay in the June issue of
the American Bar Association Journal on
the occasion of the 40th anniversary
of the ground-breaking U.S. Supreme
Court decision. Kamisar delivered the
keynote address at the Los Angeles Bar
Association Criminal Law Section's
annual dinner in May and spoke at
a criminal procedure conference at
Harvard University in April.
Richard 0. Lempert, '68, the Eric
Stein Distinguished University Professor
of Law and Sociology, is editor of
Evidence Stories, published by Foundation
Press in July. In May, he marked four
years of service as division director at
the National Science Foundation for the
social and economic sciences.
Assistant Professor John A.E.
Pottow addressed the University of
Illinois College of Law Bankruptcy
symposium in April as part of the
gathering of judges and scholars to
analyze the new consumer bankruptcy
bill. He also discussed his research on
elderly consumer bankruptcy filers at
the Harvard-Texas joint conference
on commercial law research the same
month.
Professor Adam C. Pritchard spoke
on "The Screening Effect of the Private
Securities Litigation Reform Act" at the
Institute for Law and Economics Seminar

at the University of Pennsylvania Law
School in April and in March served as
commentator for the Conference on
History in Corporate Law at Washington
& Lee Law School.
Hessel E. Yntema Professor of Law
MathiasW. Reimann, LL.M. '83,
taught an introduction to U.S. -American
Product Liability Law at the University
of Freiburg in Germany in July. In
February, he spoke at a conference on
"The Domain of Legal Science" ("Das
Proprium der Rechtswissenschaft")
organized by the Max Planck Institute
for Collective Goods in Munich. He also
is co editor (with Joachim Zekoll) of
Introduction to German Law, published by
Kluwer late last year.
In May, James E. and Sarah A. Degan
Professor of Law Emeritus Theodore J.
St. Antoine, '54, discussed "Who Cares
Whether Arbitration Is Fast, Cheap, and
Simple?" as the keynote speaker for the
meeting of the Labor and Employment
Relations Association in St. Louis. In
April, he completed Michigan's four year teaching program in China on labor
arbitration and mediation, this year
addingTaipei to Beijing.
In May, Clinical Assistant Professor
David A. Santacroce spoke on
governmental and corporate duties
and responsibilities in large scale mass
layoffs and plant closings at the U.S .
Department of Labor's National Rapid
Response Summit in St. Louis. In
January, he was named chair-elect- and
will become chair in January 2007- of
the Association of American Law
Schools' Section on Clinical Legal
Education.
President Bush has appointed
Professor Carl E. Schneider, '79,
to his Council on Bioethics, a body
that advises the President on ethical

issues related to advances in biomedical
science and technology. Schneider is the
Chauncey Stillman Professor of Ethics,
Morality, and the Practice of Law at the
Law School and a professor of internal
medicine at the U -M Medical School.
Harry Burns Hutchins Professor
of Law Joseph Vining delivered the
Donald A. Giannella Memorial Lecture
at Villanova University School of Law in
March, speaking on "The Mystery of the
Individual in Modern Law." He spoke
on "The Question Whether Law Has an
Ontology ~fits Own" at a symposium
at Notre Dame University Law School
in March. (A version of the talk begins
on page 77.) In April, he discussed
"Animals in the World of Human Law" in
a program sponsored by Michigan Law's
Student Animal Legal Defense Fund.
Nippon Life Professor of Law Mark
D. West, who also is faculty director of
Michigan Law's Center for International
and Comparative Law and director
of the U-M's Center for Japanese
Studies, spoke on "Making Lawyers
(and Gangsters) in Japan" as part of
the "Conference on Legal Education:
Past, Present & Future" at Vanderbilt
University in April.
James Boyd White, the L. Hart
Wright Collegiate Professor of Law,
has two publications appearing this
summer: His newest book is Livin9
Speech: Resistin9 the Empire ef Force, being
published by Princeton University
Press, and he is editor of How Should We
Talk About Reli9ions? Perspectives, Contexts,
Particularities, being published by Notre
Dame Press . In February he delivered
the Montesquieu Lecture at the
University ofTilburg in The Netherlands,
speaking on "When Language Meets the
Mind: Three Questions," and late last
year he spoke about Livin9 Speech at the

University ofToronto Law School. Also,
last year the first chapter of his book
Heracles' Bow: Essays in the Rhetoric and
Poetics ef the Law ( I 985) was translated
into Spanish as El Arco de Hercules.
Robert A. Sullivan Professor of
Law James J. White, '62, spoke on
"Changing Incentives: Changing Law"
at the symposium "Interdisciplinary
C
" at
Perspectives on Bankruptcy Rerorm
the University of Missouri-Columbia
Law School in February. Earlier in
the academic year he delivered the
Kormendy Lecture at Ohio Northern
University, speaking on the subject
"Against E-mail."

Visiting and ad·unct faculty
Visiting Assistant Professor Gavin
Clarkson testified in May before the
U.S. Sentate Committee on Finance's
Subcommittee on Long-Term Growth
and Debt Reduction, arguing that due
in part to restrictions imposed on tribal
access to capital markets more than $50
billion yearly in capital needs remain
unmet for Native American infrastructure, community facilities, housing, and
development . Clarkson is an assistant
professor at the University of Michigan
School of Information and in Native
American Studies.
Visiting Clinical Assistant Professor of
Law Vivek S. Sankaran, 'OJ, served
on the faculty of the Child Custody and
Domestic Violence Institute at Chicago
in May and presented the paper "Out of
State and Out of Luck: The Treatment
of Non-Offending Parents Under the
Insterstate Compact on the Placement
of Children" at a conference presented
by the Child Advocacy Project at the
University of Oregon Law School.
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